03/09/99 TUE 10:18 FAX 205 542 7353 SE-I0 LARLL

VECPS IN A PERFORMANCE SPECIFICATION CONTRACT!

NEW ISSUES FOR THOUGHT
13 Januvary 1998

A, G BLEMS.

1. The use of performance specifications® (¥5) 1n contracts has
dramatically altered the impact of the Value Engineering (VE)
clauses. There are cleaxly fewer, 1f any. desiyu/eonfiguration
documents which “yequire[] a change, To this the instant contract,
to implement.”® Lln fact, routlne use of a VE ¢lauasc in csytain PS
situations can put the Government at risk of paying meney but not
peing contractually eulitled to any apccific bonefit. Undex a Fiom-
Fixed-Priced (FFF) PS contract, the contractor is entitled to
implemenl any design/configuration changes and te reap the entire
instant contract savings‘. In exchange for this benefit, the
wontractor assumes all the risk of meating the P5® and indirectly
grants to the Government the future savings.® Unless the change is
processod under the autherity of rhe VE clause, the contractor gets
none of the savings in cost contracts.’

2. There axe three situations in which the contractor may desire to use
the VE elanse in & P8 contract: instant contract savings are
negative and future savings are needecd for a net savings; the
contractox’s share of future savings would be more profitable than
100% of instant savings; or in cost contracts.

3. ®nhere are two situatiens in which the Government may wish to have
the VE clause available: when negotiations muat be concluded without
ineluding the cost impacts of some potential change/developumeiil
because it is as yet unproven; and when a potential change
represents signiticant Government benefit bul insulflvient savings
to motivate the contractor. In the first situation a reopenncx
clause might be used to avoid « puloutial windfall to tho sentracteor
should the unproven change become acceptable during performance.
However, in boll situations a mandatory VE clause might be
considered.

! The author of this paper is Dayn T, Beam, AMCOM Legal Officc, DSN 764-8195. Many of the issues
and solutions were developed willt the assistunce of Janice Dove, AMCOM Value Exgineering Offics,
DSN 746-8164.

3§ this CORtext, the teru “perfusmance specification” is used in referance to a requirements stalement
which gives the contractor complete design/configuration (and generally process/procedure) control, The
inclusion of auy watiact language which subjects any of theees arcas to Government control is contrary fo
current policy.

! FAR 52.248-1 (b), under definition of YECP.

* Outcome is identical to a “no-cost settlement” as described in FAR 52.248-1(1)(3).

* Such 1isk includes obsolescences and redesign costs.

5 Once the savings idea is known and used, it becomes part of the information used to negotiate a fair and
reasonable price ou futwe vontracts. Tmpacts 10 coliateral costs and cancurrent contracts would depend
upon ({iming and contract type. :

* Unlsss the conuact has another type of incentive for cost reduction.
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4. The potential danger with routine application of the VE clauses in a
PE contract arizee any time the Gowvernmant paye out =avings to the
contractor prier to realizing those savings. Typically, this arises
whan the contrarmtmr’s share of the savings igs pajid as 2 lump sum
based upon future savings. This also can arise in a cost contract
where nuarruns or a failure to fully implement the change might
negate any projected savings, Prior to the use of a PS5, contract
modi Fisatione captured the actual changes to the
design/configuration, and the risk to each party, as to the success
of the charnge in producing savings, was known. This known risk
status cannot be achieved under PS unless you viclate the PS concept
and make the design/configuration change subject to Government
control.? Under 2 true PS, the contrac¢tor is not contractually bound
to implement a design/configuration change that was the basis for a
VE savings payment, and Government visibility as to proper
implementation by the contractor and the actual savings realized may
be limited.

5. A related problem arose euring the develcpment and implemenitatliou wl
a solution to the above conflict between early VE payments and the
jimitdrion on Government control over the desiyu/configuration in a
PS contract., Any solution which did not capture a change to the
design/configuration was rejucled by some individuals as failing to

. meet the VE clause requirement for & “required change” to the
cunbiast, While the uszual VECP doca invelve a c¢hange to thae
design/configuration of the end item, a proper VECP is not limiced
te only those typec of changes. The following analysis will facus
primarily on design/configuration changes while noting, when
relevant, that VECP: #neampana a broader group of changes.

A. Although not a new issue, current emphasis on life ¢vele cost
savings (versus production savings) raises a new twist te an old
issue: “Who pays and how much?”. Although the source of funds for
“savings” paid to the contracter is not always the “instant” '
contract funds, the wording in the implementing regulaticns might
seem to imply this. The proper source of funds (i.e., the party
paying) must be determined based upon direct benefit received (e.g.,
different U.S. agencies, private industry, and foreign customers),
and the amount te be paid by each party must be based upon
percentage of direct benefit received ry each party’. The purpose
statute and bona fide needs rule determine the proper type and year
of tunds. Saimply stated, the established statutory rules four
detaymining the proper souzce(s) and amount(s) for funding a given
obligatien are spplicable to VECEs, &l no short eut (i.e.,
utilizing instant contract funds or the same appropriation) may be
substituled fuxr & formal analysis as to corzeet fupding. The
situation is relatively easy to analyze when all the benefiting
paities are in the instant contzact and the percentage of banefit
(i.e., units left to be delivered in mest cases) is known.
Attachment B explains some difficult timing issnes for FMS cases.

® As will be discussed later, there can be situations where the VECP does not focus on design/configuration
changes,

9 See Attachment A for gencral discussion, See Attachment B for discussion of FMS buys in relation to
VECP acoeptance deeisions and funding issuves.

good
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When a VECP raduces collateral, concurxent or future costs to other
appropriations (e.g., spares and OMA activitieg), & PM may have
trouble obtaining those funds to pay for those direct henefits.
Those working this area must discuss individual fact situations with
comptroller and legal advisors to determine proper funding.

. With the increased use of commercial items, it is even more

important to remember that “allewable cevelopment and implementation
costs”! includes only that portion of those costs which are
allocable to the Government.

. One final issue is another timing prokblem. A contractor wath

concurrent contracts under which a VECP might be submitted can
manipulate the situation for an arguably untair pbenefit. While
several situations might be imagined when the contracts have
different sharing rates (between contracts and as to concurcenl aud
eollateral savings), the clearest exawple is betwaen a FFP PS
contract and a4 ¢o6st contract. By [iisL lupleusuting the change
outside of the VE program in the FFP PS contract, the contractor
gets 100% of whal wuuld have been the insteant savingo for that
contract. 1f the contractor then submits the same VECF “the next
day” under the cost contract, the contractoer will ghaze in all
concurrent, future, cecllateral and instant savings. However, the
Government will net receive any savings from the non-VRCP rhange to
the FFE P8 contract’. The contractor gets to “eat his cake” and,
aleo, have it.

SOLUTIONS .

_ The solution to the last issue above is to add a special provisioen

(see Attachment C.) which glves the Government the right to
designate which contract will be treated as the “instant contract”
when Lhere age at least two sencurrent contragts at the time that
the “change” is first developed or implemented. '

. The initial solution!? to many of these issues was a clause which:

retained the integrity of the PR reform; deferred payments until
actual savings are realized in certain situations; and clarified
thar any rhange to the centract document, which was required to
implement a VECP, was legally sufficient to invoke the VE clause

even if there were no changes to the design/configuration of the end

item.

. Notwithstanding clear wording in the VE clause which requires only a

change to the “contract” in order to implement the VECP, it was a
common parception that a valid VECF required a change to the :
design/configuration of the end item. This perception impeded the
acceptance of the solution. Such a perception 1s not supported by

0 FAR 52.248-1(b)(1) and 32.201-2(a).

11 Gince the FEP PS contmet would not be impacted by acceptance of the VECP under the cost contract
(because the change already has been made to the FFP PS contract), there are no “savings” under the FFP
contract which result from acceptance of the VECP.

2 Developed for FFP contracts scme time ago and prior to recognition of
thesa hroader issues.

@oo4
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5.

the clause language, logic, or case law.'® One example of the
distinetion is that a contract modificatien which implements the
price adjustments (e.g., instant contract savings payments and
future contract savings royalty agreement) but does not capture a
design/configuration change’ in the contract is a valid VECP.

. Cost types of PS contracts will always present a timing problem

under the VE ¢lause. Savings are based upon estimated/negotiated
cost. Payment (via increased fee) is generally made at time of
acceptance for instant contract savings. However, reslization of
those savings is not guaranteed for several reasons: unrelated
overruns, relatea overruns; and the fact that frequently the
contractor is not comtractually bound to implement the change unless
the PS concept 1s vielated by subjecting a speciiic
design/configuration change to Government control.

There are three potential solutions to this problem. The first
solution is to delay payment until saviuys erg fcalized. Huwever,
this requires sufficient cost data to track implementation costs and
savinge agsociatod with a givon change and te isclate those costs
from all other impacts to cost which might affect the ultimate unit
cost of the end item. Thée second is to capture the specifie
design/configuration change and, as an exception to the PS5 policy,
take Government rontral anf that limired area. The third is to
consider an RAward Fee [AF) incentive on the raduction of the overall
system operation costs for changes which cannct be conveniently
covered by the VE ¢lause., The focus of such an AF would be on the
impacts of the contractor’s cost reduction efforts. It could not
focus on actual cost results hecause Government actions will also
impact the ultimate unit cost.

The last solution (currently being studied) concerns the use of
mandatory VE pragrams when in the Government’s interest. (S¢e A.3
above.) The first question often asked is why we need a mandatory
program. Even when the Government can task the investigation of a
potential change via an existing cr new ¢ontract, that may not be
the most productive approach. IX the Government buys the effort to
develop or investigate the change, the Government would expect to
Ltelain Lhe eullie savings Lruw baplemenlling Lhe change. IL Che )
Government can go te a source other than the prime contractor this
will work., llewever, if the investigstion/development ias contracted
with the prime, that prime will have a conflict of interest since
geuccess on the investigation/develepment of a change will likely
lead te a decrease in the amounts of the prime contracts.

When the share rate under a mandatory program is less than the

share xate under a veluntary proegram, it will be advisable to add
specific lanquage that excludes VECPs which are reasonably within
the scope of the mandatory program frem being submitted under any

3 1CSD Corporation, ASBCA No. 28028, 16 May 1990, 90-3 BCA 23,027, at page 115,629.

14 The design/configuration change may be described in the modification in order to determine if it has
been applicd to future contract units, but not 5o as to give the Government control over any part of the
design/configuration.
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C.

voluntary program.' The greatest difficulty lies with the monitoring
of internal contractor performance to identify changes which should
have been submitted under the mandatory VI program. The likely
sclution is to have only well-defined areas for the mandatory
program and to have all contractor changes in that area be subject
to Government review, With the addition of the language for
cencurrent contracts (See B.l. above.), the Government should be
able to insure that multiple incentive situations are not abused.

. ''wo methods tor implementing these solutions are available. The

first, and preferred method, is the incorporation of contract
language which establishes a prenegotilated solution te the issues.
Attachment € is an attempt at such a sclution for these issues. In
the alternative, the Government might in gocd faith refuse to accept
a specific VECP due to its uncartainty for “.reducing the overall
projected cost to the aysuuy.. ¥untll sullable Lerms ace negoLiataed
for the VECP modification which address the apec;flc issues
applicabl¢ te that eone actien.

CONCLUEIONE .

1.

Utilizing the VE program with a FFF P8 contract is safe and
workable with some additional agreements.

Utilizing a mandatory VE program with a FFP PS5 contract might be
safe and workable if limited te very specific aress. It will result
in some increased Government oversight of changes in that area.

Utilizing a2 VE program with a cost PS5 contract is easily workable
only for those non design/configuration changes which can be
captured in the modification and made binding eon the centracter.
All other changes would require significant increase in Government
oversight (either cost or design/configuration control) in order to
assure that the Government will get that for which it has paid.

The current emphasis on commercizl items and PS necessitates a
close examination of funding sources, allocation of costs, timing
issues and potential abuse of multiple incentive situations.

At Attachment C jis a special clause which incorporntes the main
features of these sclutions.

' FAR 52.248-1(k) establishes an order of priority for multiple incentives which should be considered
when drafting specific solutions involving multiple incentives.
18 FAR 52.248-1(b) under definition of VECP,

g10086
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ATTACHMENT A

29 Jan 96 (Revised 12 Jan 99)

MULTIPLE FUNDING SOURCES IN ONE CONTRACT

THEORY. The following principles are derived from statutory requirements (eg.
purpose statute, augmentation, bom‘fids need and the antideficiency act), regulations
and Comptroller Greneral decisions.'

- Unique Effort. Effort (supplies, services, R&D, etc.) which directly benefits a single
party must be funded by an anthorized funding source (i.e., JAW any statutory or
administrative limitafions on the funding documents) for that party and that purpose. If
more thau one unique cffort is contained in a single contract, the effort and funding
must be contractually “fenced" so that the commingling of neither effort nor funds is
allowed contractually.

. Common Effort. When the effort directly benefits two or more parties, all who
dircotly benefit must fund the effort. The funding ratio must equal the ratio of benefit
received, as well as it can be determined under available guidance. ' This ratio is not
impacted by the availability of funds. A party may not legally reecive any mare direct
benefit than that which the party funds. Again, cach party's source of funding must be
authorized for that party and that purpose.

-Timing. The correct funding of contracts is required at every instant in time. If at any
puint ia time the effort is funded with improper or ingufficient funds, a

violation has occurred. Later "adjustments to the books" may cause the violation to
cease but do not alter the fact that 2 violation has occurred. Such vivlations may
represent anything from an internal controls problem to an antideficiency act violation.
The only exception is for common effort funded by two or more appropriations of the

" The issws of multiple fuuding sources is raroly vovored in a direct discussion. See B-238074, 78 Jun 91, at 70
Comp. Gen, 592; and B-225360, 12 Feb 88, at 67 Comp. Gen. 254.

= Onmocusims.u'mhjeetmmmlaﬁmmmmmewmmthewhmﬁo.
M«,ﬂnhﬁmﬂﬁ@dm%.hgﬁmmhmmmmmﬁm Some prior
w&pﬁmtmﬁmmﬁmofARWOmmmm)hubmm This may have been
in recognition that no easy test exists. Emﬂapdmmdmmm.wmwdmmormummm
inaccurate. AnECPcutintothcpnMonmmylmeonlyu.pwtidbm:ﬁttomnlnnucumpletadmit.mayhnve
ﬁ;ubawittotbﬁtohabtﬁllunit.mﬂmlyhlwmbmwﬁlmmmm The only acceptable ratio is one based
upon the actual benefits received. Onmatnbﬁmcdmddmemdinwﬁﬁng.ﬁwnﬁommawmtfw
stk in facts (carcful with possible funding violatians) or the additionideletior. nf heneficianies.
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same agency. 31 USC 1534 allows for final adjustments prior to the close of the fiscal
year in such cases.'®

PROCEDURE. The simple, and only practical, method for assuring compliance with

iLie above is to structure the contract such that the contractor is told: what effort is for

what party; what funds (PRONS) are authorized for a given effort (including ratio, if
applicable); and that only those funds identified as available for a giveu effort may be

billed for that effort.”® This is not always as simple as it may appear. Effort for one party
may be broken out into several CLINs (e.g, service, hardware and travel CLINS) with
funding from other parties also under those same CLIN S. The limitation of liability

clauses (i.e., Limitation of Cost, Limitation of Funds, UCA and NTE Provisions) must be
made ?pplicable to each unique and each comuien effort, whether it be at the CLIN or
SLIN level.

CAUTYON When these funding principles are contractually imposed, there can be no
funding violations. If the contractor errs, the Government is entitled to recapture the
funds untll such time as a logal basis for payment (e.g., quantum memit) and source of
funds are identified. If the contract does not impose these principles on the contractor,
the (Government would be required to engage in exltaordinary coordination and oversight
of the contractor. Even then errors are much more likely. However, when the
Government assumes this responsibility, violations cannot aiways be corrected.

% Matter of; Paymsut of U.S. Army Civilian Appellate Review Agency Investigative Travel and Per Diem,
B-242198, 78 Tane 1991, 70 Comp. Gen 601.
0 Gee FAR 32.1004(c) and DFARS 204,7104-1(b) for related regulatory policy.
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ATTACHMENT R

(Revised 13 January 1999)
THE ROLE OF FMS8 ACQUISITIONE IN THE ACCEPTANCE OF A VECP

A. TEST FOR ACCEPTING OR REJECTING A U.8. VECP.

Tharé are several elements to the Lest for accepting or
rejecting a VECP. The FMS unique aspects are discussed
below,

TEST: “...results in reducing the overall projected cost
te the agency....” (FAR 52.248-1(b))

“Agency” means DA/DOD and not the FMS cuslower. Each
separate source of funds must pay its fair share of any
effort based upon direct benefits received (See Attachment
A.). Thera are specific statutory prohibitions on using
U.S. funds to subsidize an FMS acgquisition. Therefore, the
VECP must represent an overall reduced cost te the U.S. in
order to be accepted.?

“Projected cost” is not subject to the term
“measurable” which applies only to collateral savings. The
proper methods for projecting costs are addressed in
various Government regulations and policies.

“Overall” is not specifically defined. It is, however,
clearly broader than the terms “collateral savings” and
“secquisition savings” combined. In certain regulations the
term “life cycle costs” has been substituted.”
Additionally, the concept of avoidanee of waste is
mentioned in AMCR 70-8 as an objective of the VECP progran.

2 However, when the contract in question is for an FMS cnstomer (as apposed to a U.S. buy), the roles
discussed in this paper would probably be reversed, but the definitions are not well suited for that
# See AMCR. 70-8 and MICOMR 11-21.
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B, THE ROLE OF AN FMS ACQUISTION IN THE TEST FOR ACCEPTING
A U.B.VECP. :

While FMS savings are not directly relevant to a U.S.
dcecision to accept or reject a VECP, the FMS acquisition
can affect the decision indirectly. The existence of an FMS
puy at the time of a VECP decision means that another party
exists to share the implementation costs of that VECP, When
an FMS acquisition pays a portion of the implementation
costs, the point at which the US experiences a reduction in
“overall projected costs” occurs sooner. The FMS sharing of
implementation costs can make the difference betwaan
acceptance or rejection of the VECP.

This role of the FMS acquisition is not well discussed
in any source. It may well be that policy eventually could
define the FMS savings as included within the overall
reduction of cost to the agency. Certainly this seems
rocagonable where grants or FMS credits are being nsed.
Alsc, FMS acquisitions are recognized as being for a U.S.
national defense pulpose, «ud the failure to consider the
FMS factor can result in economic waste. However, until
such time as clear guidance is provided to the contrary,
the above limited FMS role is dictated by present language
and funding rules.

In order to consider the FMS acquisition, even in the
l1imited role of reducing implemeulstion costs, there must
be a signed LOA with sufficient funds to cover the FMS
customer’ s share of the implementation costs.® Anything

# The FMS contribution to the implementation costs shonld be made when accepting the VECP. However,
adjustments to the contract funds may b appropriate up to the time of contract closeout on a couple of
theoties: the LOA is a commitment to pay all costs of implementing the case. and if the VECP were
acceptable even without the FMS buy sharing development and implementation costs, newly identified,

" directly bencfiting parties should be required io contribute if the instant contract is not closed . It is doubtful
mmuwFMEmmhmuuwﬁbcmhﬂnumymmnmhﬂw@muqumuxammkﬁmufwwummmﬂ
based upon cutrent policy against assessing nonrecurring cost recoupments on FMS acquisitions.
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less than this could result in the U.S. improperly
subsidizing the FMS buy or accepting a VECDP which doce not

meet the FAR requirements for acceptance.

C. RECOMMENDATIONS/SUGGESTIONS.

The proper test ig to consider only the indirect impact
(reduction of implementalion custs) of signed LOAs on the
overall reduction of projected agency costs. If the VECP is
not acceptable based on timing problems (LOA not signed) or
insufficient cost reductions, the following alternatives
may be useful:

Work with the contractor to delay the VECP decision
until signed LUAs will produce a positive decisiou.

Contractor could consider taking a present risk for a
future benefit by lowering contractor implementation
costs or agreeing to a NLT savings provision which
assures thal Lhe Guvernment bxreaks even. The
contractor then has the opportunity to share in
potential future savings such as FMS acquisitions.

If the VECP is advantageous to the Government for
reasons other than cost reductions, the Government
might reject the changes as a VECP but incorporate it
as an ECP. This would pay the contractor an equitable
adjustment for the contractor’s costs, but it would
deny the contractor any share of savings.

ATTACHMENT C

igl011
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SECTION H-X VALUE ENGINEERING (VE) COST SAVING CHANGES (CONTRACTOR
CONTROLLED PRODUCT BASELINE):

A.

THIE CONTRACT REQUIRES DELIVERY OF SUPPLIES AND SERVICES DEFINED BY
THE CONTRACTOR CONTRGLLED [PRODUCT DEFINITION DATA PACKAGE (PDDP)]
AS REFLECTED IN PARAGRAPH OF THE STATEMENT OF WORK. CHANGES
MADE TO THE {PDDP] MAY BE MADE BY THE CONTRACTOR WITHOUT A CHANGE
TO THE CONTRACT. THE CONTRACTOR MAY SUBMLIT ANY UUSY JAVING CHANGES
TO THE (PDDP] OR THIS CONTRACT UNDER FAR 52.248-1, VALUE
ENGINBERLING, AS SPECIFIED IN THIS CONTRACT INCLUDING FAR CLADD
DEVIATION DAR 97-00005.

FOR VALUE ENGINEERING CHANGE FROPOSALS (VECES) SUBMITTED FURSUANT
TO SUBPARAGRAPH “A” THAT RESULT IN NEGATIVE INSTANT CONTRACT
SAVINGS, AS LEFINED IN FAR 52.248-1, THE CONTRACTOR AGREED TO DEFER
PAYMENT OF THE ALLOWABLE DEVELOPMENT AND IMPLEMENTATION COST WHICH
IS IN EXCESS OF THE INSTANT CONTRACT SAVINGE ON AN ACCEFTED VECP.
THE DEFERRED AMOUNT WILL BE PAID TO THE CONTRACTOR FROM CONCURRENT
OR FUTURE SAVINGS, ONLY A8 SUCH SAVINGS ARE REACLIZED AND BEFORE ANY
GOVERNMENT COSTS ARE OFFSET OR ANY SHARING OCCURS.

FOR ANY VECP SUBMITTED PURSUANT TC SUBPARAGRAPH “A”, THE GOVERNMENT
DOES NOT ANTICIPATE OFFERING LUMP SUM SETTLEMENT FOR FUTURE SAVINGS
AE FROVIDED TN FAR 52.248-1(I)(4). ROYATTY PAYMENTS WILL BE MADE
UNDER THE PROVISIONS OF FAR 52.248-1(I) AS FUTURE CONTRACTS ARE
AWARDED, PROVIDEN THE SURJRECT VECP AS APPROVED (OR IF SUBSEQUENTLY
REVISED BY THE CONTRACTOR, THE CURRENT VERSTON) IS UTILIZED IN
PERFORMING THE FUTURE CONTRACT AND RESULTS IN THE ANTICIPATED
SAVINGS.

FOR COST REIMBURSABLE CONTRACTS OR CLINS, THE PARTIES UNDERSTAND
THAT CHANGES TO AREAS OF PERFORMANCE WHICH ARE NOT SPECIFICALLY
GONTROLLED BY CONTRACT LANGUAGE (I.E., THE CONTRACTOR COULL
IMPLEMENT OR DECLINE T0 IMPLEMENT THE CHANGE WITHOUT GOVERNMENT
APPROVAL) MAY REQUIRE THE NEGOTIATION OF ADDITIONAL AGREEMENTS
PRIOR TQ ACCEPTANCE.

TF THIS CONTRACT CONTAINS FAR 52.248-1, ALT II, THOSE AREAS OF
PERFORMANCE WHICH AKE SUBJECT TO THAT CLAUSE WILL DE DRSCRIBED IN
THE STATEMENT OF WORK FOR THE MANDATORY VE (I.E., ALT IT) PROGRAM.
ALL CHANGES WITHIN THE SCOPE OF THIS MANDATORY VE D'ROCRAM BTATEMENT
OF WORK SHALL BE SUBMITTED AS A VECP IAW FAR 52.248-1, ALT II.
UNLESS FIRST REJECTED BY THE GOVERNMENT A3 A VECP, A CHANGE SUBJECT
TO THIS PARAGRAPH SHALL NOT BE OTHERWISE IMPLEMENTED BY THE
CONTRACTOR. FOR THE PURPCEEBE OF THIS PARAGPAPH, 2 “CHANGE® T8
DEFINED AS ANY VARIATION FROM THE CONTRACTOR’ S STATED OR IMPLIED
METHOD OF DERFOIMANGCE UPON WHICH AWARD OF THIZ MONTRACT WAS BASED.
A CHANGE WHICH IS DOCUMENTED AS HAVING A POTENTIAL NET ACQUISITION
SAVINGS OF LESS THAN & 19 FXOTUDED FROM THE PROVISIONS OF
THIS PARAGRAPH.
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F. THE GOVERNMENT SHALL HAVE THE RIGHT 10 DESIGNATE WHICH CONTRACT
WILL BE CONSIDERED THE “INSTANT CONTRACT” UNDER WHICH THE VECP WILL
BE DEEMED ACCEPTED WHENEVER THERE ARE CONCURRENT CONTRACTS (UNDER
WHYCH THE VECP COULD HAVE BEEN SUBNITTED) AT THE TIME THE BASIS OF
THE VECP WAS FIRST KNOWN OR FIRST IMPLEMENIKD BY THE CONTRACTOR.
THE CONTRACTOR SHALL, WITE THE VECP SUBMISSION, ADVISE THE
GOVERNMENT OF SUCH CONCURREMNY CONTRACTS. THE GOVERNMENT'S RIGHT TO
MAKE THIS ELECTION WILL TERMINATE ONLY UPON EXECUTION QF A
MODIFICATION 10 THE CUNTRACT WHICH SPECIFICALLY APDRES3ES THIS
ELECTION ISBUE.
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acceptance of the battery adapter for the
two specili¢ night scope devicea that wers

rocured under its contiract with the Gov-
ernment. Appellant’s “new™ claim requests
relief based upon the Guveshuent's cone
structive acceptance of the reconligured
housing desizn on & different device under 2
contract in which it was not a party. There

are clearly dilferent factual predicates at

work hers, eo much go that it is highly ques-
tionable whether appellant could legally
pursue such a constructive aceeptance clam
under the VE] clause of this scope cuntract,
see John J. Kirlin v. United States [34CCF
176.364). 827 F.2d 1638 (Fed. Cir, 1987).
Since appellant did not have a contract for
the as, it should have submitied its pro-
posal for the goggles under (then) ASPR
1-1708, “Uneolicitad VE Proposala.™

We hold that the constructive acceptance
claim was & new ¢laim over $50,000 and was
required to be certified by the contractor
and submitted to the contracting oflicer for
his own independent evaluation and review,
41 US.C. §605. These actions were not
taken, and we have no jurisdiction to con-
gider the claim at this time. In view of our
decision. we strike all evidence of recard re~
lated to this claim,

Similarly, the Government contends that
the Board has no jurisdietion over the new
matter pleaded in appellant’s complaint
which sueks to compirts savings by changing
the benchmark used to compare P costs.
The use of the mercury battery benchmark
greatly inureused appellant’s claimed battory
savings share. The quantum cemputation
for this and other claim changes (bringing
the elaim to $12,300,000) was develo by
one of appellant’s witnesses one evening dur-
ing the trial.

We neod nat deeide whether this bench-
mark change was in fact 2 new claim, since
assinicg aryuendo that it was the same
claim ag che one submalled to the con-
traoting officey, we arc still without jurisdic-
tion to hear it. We have liere an uncertified
ncresse in elaim of major proportigns.
While the $3,127,558 amount was cerlificd
to the conlracting officer, the current $12
million claim figure was not, As we stated in
Toombs snd Compsny. Inc. ASBCA Nos.
35085, 35086, 893 E‘CA 21,997 at 110,607:

Th_e requitesnent for che certification of
claims in excess of $50,000 applies nat only

to the facts of entitlement but also to
those of amount. This requirement is too
easily circumvented if we allow an uncerti-
fied increase in amount based on facts that
were cloarly Jenown to the sppellant when
the certified claims were submitted.
(Emphasis added) Accord, D.EW., Inc.,
ASBCA No. 35178, 83-3 BCA {22,008, Here,
the facts underlying the “meroury bench-
mark” (specifically, the Government's use of
mercury batteries in the ) were clearly
known to appellant at the time it submitted
its certilied claim to the contracting officer,
The quantum nature of this claim should
have hean ineluded and certified h'l-ﬂ‘ll con-
tracting officer, It was not, For this reason
we have no jurisdiction to consider it av thie
late date, and we strike appallant’s marcury
benchmark computstions sccordingly,

Appellant's Proposal is « VECP

On appaal, the Government takes thie posi-
tion for the first time that appellant's grug?-
sa! shauld not have been considered by the
Government as a value engineeri nge

ropose] under the contract's elause.
%he Government argues that in arder to be
considered a VECP under the 4:ls|uueI there
must be a change to the “end item" Lo L
delivered under the contract. According to
the Government, since the lulter:,;.l adapter
did not physically change the night visian
scope, but was screwed down into the bat-
tory terminal at tha b:lg af the aeape, the
VEI clause was inapplicable.

The short answer to this is that the VEI
clause does not limit & VECF to a physical
change in the end itern delivered to the Gov-
ernment, Aalde from the VECP at issue
here, such a restrictive reading would pre-
clude many other legitimate cost savings
proposals to the Gavernmant related fo the
contract which do not change the end item.
welipling packaging changes, o chauges w
spare parts, support equipment, or suppurt
ing data, see Philco Ford Corp.. ASBCA Nao.
16187, 73-1 BCA §9017. In thiz regard, the
VEI clause merely requires that the prgpoaa.l
“require a change to this contruct to imple-
ment the VECF," L.60(aX1). This serves to
itisure that the propesal provides something
diffarent fram what the Government has al-
ready required by the design specifications,
vel at the same timé is not so far removed in
Subject miatter as 1o be boyond the general
scope of the contract. A VECP may not re-

; “ASFR 1.1708 (DPC #76-8. effective 15 June
m previded a means by which the Government

furclivee VECP2 for an itérn on which 8

Proposer did not have a contract. The sward for

Contract Appsaie Dogisions

such an “unsolicited propesal” could be no more
than 20 percent of unnusl net savings, the same
percentage provided foe in the collaters) savings

provigion here.
423,027
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enli in & “cardinal chunge™ to the underlying  clause The prapasal was aceepled for evalu-
contract, John J. Kiriin, Inc v United  ation under the VEI clause hy autharized
Siates, supra. Covernment representatives. he Gavern.
1t {his case buth of these criterid are met, ","“‘1“.“‘!{‘*’“& that appeliant furnish addi.
There it no question (hat the battery '\.1';’:‘.'5!? " ‘a“m‘““t? "I?Jdm ity alternate
sdapter was an addition 10 the existing con- , g Appe ant furnished thie sane,
tract requirement. and uf the very lesst, the mﬁ‘:!’:“aﬁnmAn'f::}f: I':%““;::;E?vem'
; g ‘-_-‘ . LS ey . sllAr m| T & pro-
ertinent military speci(1LaLivns {which lwualmmhm‘nud " od evalusted us &

dentified the stupe's power source) should :
ip VECP. The contracti afficer, after apper-
have been modified to reflect that addivion o i 4 ioe input from e A

ad the introduction of “AA™ batieri - r
{‘ﬁndin:s B, 69), That the Gavornmnnl.chu:: mpltd ;?e:hnt’ Pmml as & VHA'P,

to procure the adapter from ap aat under 4 g0 ppellant a collateral savings
& E.:pr.fnt# Lontsacl, and rhose nat to award under tha VEI clause. In response to

pratipiy mndify e atdee anevificatinas appeblant’s challenge (¢ the sward, the on.
(hinding 69), does not detiyrt from the ubivt- Nt dbg Soon b -:f- veased the award, #ard gl
Ui changs the adupter lul o Uw wriginal jimately isued a modificalion to the
contrast requirement. A VECP may change sontract under the VEL clause. Appuliait

s contract just as easily b adding as by de- made & claim for additional oy under
leting itemjs. John J. Kirlin, Ine. v. l’t;iifed the VEI clause, and the contracting officer

Gtates, supra. The Governmen! imple- sucd 4 fina] decision denying further recov-
mented mi!: VECP by issuing 8 change or ery under said clause. i

der, PO0037, which expressly modified, intcr At all times relevani during the perform-
alia, Section Eof the existing contract sched. ance of this conteact, both the Government
ule to invlude ..E:;llmt’s proposal. This and the appeilant interproted the VEI clause

change wes identified as line item Q034AF in &= encompassing appellant’s battery adepter
th:mntrmtscheduh(ﬁndin;ﬂi. propoul.i‘;ve_ uu:ﬂrd this m_lel:pretau.og
For purposes of the VEI tlause, we alay [IGAL weight 30 this case, cONS tent wit
view the adapter as falling within the gen Sell recognized piinciplos of contract inter

eral scope of the underlying contract pretation. Indeed, the parties' contémpara
adapter was closely reh.t:s ts the night &?‘&ﬁﬁlﬁuﬁ&%ﬁ‘mﬁﬂlz&:ﬁt
scope and did not change the nature, func- T8 Bt clayse 8o a8 to encourage i
- siwns Lhn;e_und&:. am}g future _Govf_rnmem.

h h : savings, Airmotive ngineering Corp. V-
(finding 70), and it did nat materially Change 7 eod’ States, 535 P4 8 (CLCI 1976)
Mighara Constiuction Co, ASRCA 17957,

the adupler wid 2 cardinal change whi¢h 751 BCA111.206(1975'|.

sequired the contractor to perform duties  For all the foregning reasons, we arc of the
materially different from those originally opinfon that appellant's propasal is subject
bargained for under its contract, see gener- 10 the VEI clause.

ally, Edwsrd R, Marden Corp. V. United , ’
ally, Bdward B 65}, 442 £.04 364 CLCL Buitery S VET Cl R

g : Although sppellant was not obligated 1o

Most importantly however, W& rely wpon  furnish batieries to the Government undas
the way the parties then selves intarpretad  jig ecope enntract, appellant cont ands that it
the VEI clause during contract performance.  jg entitled to “future ontracts’ SAVings o0
Tribunale normally accord great weight 10 [uture battery procurements under this con-
the interpretation placed upon the conbiact  yracts VI elause, Accarding to appellant,
by the parties during contract performance,  gince the scopes could now use inexpensive
and prior to the cntrance of the litigating “AA" alkaline batteries in leu of more X«
N yers, Julius Goldman's Egg City v pensive batteries due W sppellant's sdapter,
Linited States [30CCF 970.662), 697 F.24 it is entitled to a 50 parcent sharC of “Tuture
1051 (Fed. Cir. 1983); Macke Co. v. United  contract” savings. DEr L.60(e)3Xiih(B)
Siates (1BCCE 181,763), 467 P od 1323  which are realized by the Government S¥er

(CL.C1. 1972). The parties have not suggested 5 three year period in the purchase af alke
to us any reason to depart from t‘l"ﬁg well  line bagwifmd tn th&n devices. The
setiled law. Government recognizes that there will beé

Appallant clearly gubmitied ita adspte¥ savings over time through the use of alks
propoul as an alternate under the VEI line batteries in the swupes, but contends

. 923,027 01490, Commerce Clearing House, 1a¢-
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Statement of Work
For
Mandatory Value Management

1. Seope. This Statement of Work (SOW) establishes the minimum requirements for the
contractor’s mandatory Value Management (VM) Program Requirement.

2.1 Geperal. Value Management Methodology to include opportunities for
commercialization and obsolence avoidance shall be used to reduce total life cycle costs.

2.2 Required Value Management Study Arcas. The contractor shall focus on areas of
maximurmn potential savings within the followiug components:

1) Fire Control Panel (FCP)

2) Launcher Interface Unit (LIU)
3) Weapons Interface Unit (WIN)
4) Position Navigation Unit ("'NU)
5) Power Switching Unit (PSU)



